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257 Filed in Open Court Jul 5 1949 
Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Holding a Criminal Term 
April Term, 1949 

The United States of America 
V. 

Claude R. Wallace 
Criminal No. 878-^49 

Grand Jury No. Orig. 
False Pretenses 

(22-1301 D. C. Code) 
1. On or about January 19, 1949, within the District of 

Columbia, Claude R. Wallace devised a scheme to defraud 
sellers of automobiles by means of falsely pretending to 
own certain property in order to induce such sellers to 
give him automobiles and titles in return for his unsecured 
personal notes. 

2. On or about January 19, 1949, within the District 
of Columbia, Claude R. Wallace falsely represented to 
Drucilla H. Fonick that he, the defendant, owned the 
home in which he was then living, located at 77(X) Fred¬ 
erick Road, West Lanham Hills, Maryland. 

3. This was not true, and the defendant knew it was 
not true, but Drucilla H. Fonick .believed it to be true 
and relying upon it, within the District of Columbia, gave 
the defendant one automobile, of the value of two thou¬ 
sand dollars, and a signed title to the said automobile. 

SECOND COUNT: 
1. The Grand Jury realleges the allegations of para¬ 

graph one of the first count of this indictment. 
2. On or about January 19, 1949, within the District 

of Columbia, Claude R. Wallace falsely represented to 
Drucilla H. Fonick and her husband, Thomas Fonick that 
he, the defendant, had deposited in The City Bank of 
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Washington, Southeast Branch, a total of seventy-five 
thousand dollars during the three weeks prior to January 

19,1949. 
258 3. This was not true, and the defendant knew 

it was not true, but Drucilla H. Fonick believed it 
to be true and relying upon it, within the District of Co¬ 
lumbia, gave the defendant one automobile, of the value 
of two thousand dollars, and a signed title to th^ said 
automobile. 

THIRD COUNT: 
1. The Grand Jury realleges the allegations of para¬ 

graph one of the first count of this indictment. 
2. On or about January 19, 1949, within the District 

of Columbia, Claude R. Wallace falsely represenied to 
Drucilla H. Fonick that he, the defendant, then owned 
and operated an additional used car lot, known as |Kenil- 
worth Motor Company, located at 1301-1303 Keni]|worth 
Avenue, Northeast, District of Columbia. 

3. This was not true, and the defendant knew it was 
not true, but Drucilla H. Fonick believed it to be true and 
relying upon it, within the District of Columbia, gave the 
defendant one automobile, of the value of two thousand 
dollars, and a signed title to the said automobile. 

FOURTH COUNT : 
1. The Grand Jury realleges the allegations oi‘ par- 

graph one of the first count of the indictment. 
2. On or about April 3, 1949, within the District of 

Columbia, Claude R. Wallace falsely represented to Hed¬ 
rick L. Wolford that he, the defendant, then owned and 
operated three used car lots, one located at 1301-1303 
Kenilworth Avenue, Northeast, one located at 3720 Min¬ 
nesota Avenue, Northeast and one located at 1319 First 
Street, Northeast, all in the District of Columbia. 

3. This was not true, in that defendant did not then 
own and operate a used car lot located at 1301-1303 Kenil¬ 
worth Avenue, Northeast or a used car lot located a ; 3720 
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Minnesota Avenue, Northeast, in the District of Colum¬ 
bia, and the defendant knew it was not tme, but Hedrick 
L. Wolford believed it to be true and relying upon it, 

within the District of Columbia, gave the defendant 
259 one automobile, of the value of fourteen hundred 

and fifty dollars. 
/s/ George Morris Fay 

Attorney of the United States 
in and for the District of 
Columbia. 

A TRUE BILL: 
/s/ Richard P. Dunn 

Foreman. 

• • • • 

Filed Jul 8 1949 Harry M. Hull, Clerk 

260 Plea of Defendant 

On this 8 day of July, 1949, the defendant Claude 
R. Wallace, appearing in proper person and by his attor¬ 
ney Arthur Willcher, being arraigned in open Court upon 
the indictment, the substance of the charge being stated 
to him, pleads not guilty thereto. 

By direction of 
/s/ Jennings Bailey 

Presiding Judge 
Criminal Court # 1 

• • • • 

268 Filed May 4 1950 Harry M. Hull, Clerk 

Motion for Judgment Notwithstanding Verdict 
or in the Alternative for a New Trial 

The defendant moves the Court for a judgment not- 
^vithstanding the verdict of the jury or in the alternative 
for a new trial. 
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1. The Government failed to establish the vtdne of 
the property alleged to have been received by the de¬ 
fendant. 

2. The evidence did not disclose that the defendant 
received title to either vehicle involved. j 

3. The crime of false pretences insofar as the com¬ 
plaining witness Fonick is concerned occurred in Vir¬ 
ginia, and the District of Columbia had no jurisdiction and the District of Columbia had no 
over the offense. 

4. The evidence did not disclose that the representa¬ 
tions of the defendant were the sole or preponderating 
influence in the transfer of the automobiles. 

5. The evidence showed beyond a reasonable doubt 
that the defendant did not represent that he had depos¬ 
ited $75,000.00 in the City Bank within three weeks prior 
to January 19,1949. 

6. The evidence showed that the defendant did operate 
a used car lot at 1301 Kenilworth Avenue, NE, Wash¬ 
ington, D. C. on January 19,1949. 

7. The Court erred in charging the jury ths.t they 
could disregard all of the testimony of a witnei^s who 
had falsified without at the same time qualifyijig the 
charge that the jury could disregard only a part of such 
testimony if it so desired. 

8. The verdict of the jury on all of the counts is in¬ 
consistent with each other. 

9. The Court erred in denying the motions foi[ judg¬ 
ment of acquittal. 

269 10. The Court erred in the admission andl exclu¬ 
sion of testimony. 

11. Newly discovered evidence. 
Respectfully submitted, 

/s/ Arthur L. Willcher 
Arthur L. Willcher and 
Bernard Shankman 

Attorneys for defendant 
Continental Building 
Washington, D. C. 
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Filed Apr 28 1950 Harry M. Hull, Clerk 

Defendant's Instruction # 1 

You are instructed as a matter of law that the burden 
of proof is upon the prosecution to prove beyond a rea¬ 
sonable doubt the guilt of the defendant as to each mate¬ 
rial allegation of the indictment, or of one of the counts 
thereof. This burden remains with the prosecution 
throughout the entire case and the burden never shifts 
to the defendant, under any circumstances to prove his 
innocence. 

• • • • 

285 Filed Apr 28 1950 Harry M. Hull, Clerk 

Defendants Instruction # 2 

The Court charges you that the law presumes the de¬ 
fendant innocent until proven guilty beyond a reasonable 
doubt. If you can reconcile the evidence with any rea¬ 
sonable hypothesis consistent with the defendant’s inno¬ 
cence, you should do so, and in that case find him not 
guilty. You are further instructed that you cannot find 
the defendant guilty unless, from all the evidence, you 
believe him guilty beyond a reasonable doubt. The Court 
further charges you that a reasonable doubt is a doubt 
based upon reason and which is reasonable in view of all 
the evidence. And if, after an impartial comparison and 
consideration of all the evidence, you can candidly say 
that you are not satisfied of the defendant’s guilt, you 
have a reasonable doubt, and your verdict should be not 
guilty. • • • • 
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286 Filed Apr 28 1950 Harry M. Hull, Clerk 

Defendant's Instruction # 3 

You are instructed as a matter of law that the prose¬ 
cution must prove beyond a reasonable doubt among other 
things that the defendant made a false representation to 
the complaining witnesses of a material fact, that such 
representation was of a past or existing fact, thax the 
representation was made with the intention that |t be 
relied upon by the complaining witness, that it was Inade 
with the specific intent to defraud that person of some 
article of value, that the complaining witness solely in 
reliance upon such representation transferred the o'vmer- 
ship of an article of value to the defendant, and was 
defrauded thereby. 

If the prosecution fails to prove each and every] one 
of the above elements set forth beyond a reasoi^able 
doubt, then you must find the defendant not guilty. 

287 Filed Apr 28 1950 Harry M. Hull, Clerk 

Defendant's Instruction # 4 

You are instructed as a matter of law that the msiking 
of a false promise to pay something in the future is not 
a false representation of a past or existing fact, and if 
you find that the defendant only misrepresented a prom¬ 
ise to pay in the future, then your verdict must be not 

guilty. 

288 Filed Apr 28 1950 Harry M. Hull, Clerk 

Defendant's Instruction # 5 

You are instructed as a matter of law that in orde 
convict the defendant you must find beyond a reaso 
doubt not only that the defendant knowingly made a 

r to 
liable 
:alse 
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representation of a past or existing material fact with 
the intent to defraud the complaining witness, but that 
the complaining witness transferred ownership of the au¬ 
tomobile to the defendant upon such representation and 
would not have done so except in reliance upon such rep¬ 
resentation. If without reliance upon such representa¬ 
tion the complaining witness transferred ownership of the 
automobile to the defendant, then your verdict must be 
not guilty. • • • • 

289 Filed Apr 28 1950 Harry M. Hull, Clerk 

Defendants Instruction # 6 

You are further instructed as a matter of law that al¬ 
though intent may be inferred from facts and circum¬ 
stances, nevertheless, the burden is upon the prosecution 
to prove beyond a reasonable doubt that the defendant 
intended to defraud the complaining witnesses. Wrong¬ 
ful intent may not be presumed in a criminal case, that 
is it may not be taken for granted but its proof must be 
clear and convincing. 

If you have a reasonable doubt that the defendant in¬ 
tended to defraud the complaining witnesses, then your 
verdict must be for the defendant. 

• • • • 

290 Filed Apr 28 1950 Harry M. Hull, Clerk 

Defendants Instruction # 7 

In weighing the inferences and presumptions to be 
dra^vn from the statements alleged to have been made by 
the defendant, you have a right to consider the mentality 
of the defendant, and his record of mental disorders. If 
you find that the defendant suffered from a psychoneurosis 
at the time of the alleged misrepresentations which pre¬ 
vented the defendant from controlling himself, or that he 



did not fully understand or appreciate the consejnences 
of his statements, then you must find the defendant not 
guilty. 

• • • • 

291 Filed Apr 28 1950 Harry M. HuU, Clerk 

Defendants Instruction # 8 

If you find that the complaining witnesses did not 
transfer ownership of the automobiles to the defendant, 
but only possession thereof, then the crime of fase pre¬ 
tenses has not been committed, and you must find for the 
defendant. 

• • • • I 
6 DrucUla H. Fonick 

• • • • 
Direct Examination 

• • • • 

7 Will you state your full name and present ad¬ 
dress, please? A Drucilla H. Fonick, 36 Ayar- 

ault, Newport, Rhode Island. 

• • • • 

9 Q What did he give you in return for the auto- 
10 mobile and the title? A A ninety day pro]nissory 

note. 
• • • • 

11 Q (By Mr. Roberts) As the result of these 
remarks made by Mr. Wallace, the bank books he 

showed you, will you tell the Jury whether or not you 
relied upon those when you turned the car over and the 
title to him? And do not answer it until there is ob¬ 
jection. • • • • 
12 THE WITNESS: It was the result of tlie bank 

books and Mr. Wallace's statements, and the fact 
that he had these used car lots, plus all the cars and the 
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property which we saw, which he said-were free and clear 
in his name, that we tnmed over the car to him. 

• • • • 

22 Q Commander Fonick was doing the question¬ 
ing and Mr. Wallace was doing the answering, and 

you were listening? A Fairly much so. 
Q So Mr. Wallace was making the answers, the Com¬ 

mander was asking the questions? A Yes. 
Q Now, after Mr. Wallace had finished answering 

these questions, you and your husband discussed the 
matter together between you, and decided to accept Mr. 
Wallace’s note, is that right? A We discussed it brief¬ 
ly, I think, in front of Mr. Wallace. 

• • • • 

24 Q And you don’t recall over what period of 
time the deposits were made, except it was some 

time in December up until the time of January 19th? A 
That is correct. 

Q It could have been for more than three weeks, could 
it not? A Could have been for three and a half or pos¬ 
sibly even four weeks. 

Q Mr. Wallace didn’t tell you in so many words that 
he had deposited $75,000 in the City Bank during the 
previous three weeks? A He showed us the book as 
written proof that he had. 

Q But he didn’t tell you in so many words he had 
deposited $75,000 at the City Bank in the previous three 
weeks? A No, I doubt if he told how much he had 
deposited in three weeks. 

Q What? A No, I doubt if he told how much he 
had deposited in three weeks. 

Q He didn’t tell you any figure? A No. He showed 
us the book and said “This is what I have deposited. 

Look at the book. Here are my assets.” 
Q In other words, he showed you a book and 

said ‘‘This is what I have deposited”? A Yes. 
25 
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Q Now, Mrs. Fonick, it was not only in relianc^ upon 
the statement about the deposits in the bank, and 

26 the home out in Lanham Hills, and owning the 
used car lot, but also from the representations that 

he had life insurance, and automobiles, and had purchased 
a car before for which he paid this promissory nolle, that 
you proceeded with the transaction? A It was tiie cul¬ 
mination of all of those things. 

Q In other words, it was everything that wa|s said 
and done that caused you to proceed with the transaction. 
Am I right about that? A That is right. 

27 Q You haven’t answered my questionj Mrs. 
Fonick: If Mr. Wallace had owned all those cars 

outright, without considering anything else you would 
have felt him to be a good risk for a two thousand dollar 
promissory note, wouldn’t you? A He said he owned 
all those cars outright. He also said he had these other 
assets. I can’t isolate one asset that would make itie say 
we would have given him the car. 

I 

29 Q As I understand your testimony, you ^nnot 
isolate any particular matter and say that is the 

reason why you transferred your automobile?— A It 
was the culmination— 

Q (Continuing —to Mr. Wallace. It was the culmi¬ 
nation of a number of things that caused you to do that. 
is that right? That is correct. 

32 Q And if your husband had told you he thought 
it was a bad business deal, you would have relied 

upon that, wouldn’t you? A Possibly—^probably. 
Q Bid you have your title with you at the time you 

came over there on the evening of the 19th, Mrs. Fonick? 



12A 

A That is correct. 
Q Was it notarized? A No. 

• • • • 

Q You didn’t appear before a notary public, did you? 
A No. 

• • • • 

Q And you never advised any notary public 
33 that your signature appeared on any title, did you? 

A No. 
Q Mrs. Fonick, you will have to keep your voice up, 

because the Reporter can’t take down the nod of your 
head. By the way, this was a Virginia title? A Cor¬ 
rect. 

• • • • 

38 Commander Thomas R. Fonick 

• • • • 

Direct Examination 

Q (By Mr. Roberts) Commander, will you state 

39 your name and present address to the Court and 
Jury, please? A Thomas R. Fonick, U. S. S. Wil¬ 

liam W. Wood, Care Fleet Post Office, Newport, Rhode 
Island. My house address is 36 Ayrault Street, Newport. 

• • • • 
48 Cross Examination 

• • • • 
57 Q And unless you were there to counsel and 

advise her, she wasn’t going to enter into any ne¬ 
gotiations. Am I correct about that? A I believe that 
it was the tacit understanding between the two of us 
that any sale that would be negotiated would be nego¬ 
tiated by the two of us. 

• • • • 
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69 Q Now, Mr. Fonick, Mr. Wallace didn’t tel^ yon 
■ in so many words, did he, that he had depc^sited 

$75,000 in the City Bank within the three weeks be:’ore? 
A He did not tell me in any words. 

Q Just a second—^within three weeks before the title 
was transferred? A He didn’t tell me in any words. 

Q He didn’t talk to you about the matter at all, did 
he? A He showed me the deposit book at the City 
Bank, which is as good as his having stated it, ir my 
estimation. 

• • • • 

71 Q Would you say it was some time around the 
15th or 20th of December that the first deposit was 

made? A Roughly in that period. 
' • • • • 

73 Q You couldn’t lay your finger on any one 
thing and say “This is what caused me to agr(je to 

the transfer of the car”, could you? A The points I 
just mentioned all together convinced me that he was,— 

that the acceptance of a promissory note from him 
74 was proper and would be a reasonable risk tc as- 

88 

96 

99 

Q 

100 

105 

sume. • • • * 
Hedriclc L. Wolford 

• • • • 

Cross Exandnation 

• • • • 

Q So you had seen the notary public four hours 
before you signed the title? A That is right. 
At that time he had nothing to notarize? A He 
notarized the title at that time. 

Q In blank? A That is right. 
Q Before you signed it? A That is right. 

• • • • 
Q So that it wasn’t until after he had advised 

you about his financing arrangements for these 
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automobiles that you then decided to transfer the car to 
Mr. Wallacef That is true, isn’t it? A Explain that, 
please. • • • • 

(The pending question was read by the Reporter.) 
A That is true, along with him operating three used 

car lots. 
Q (By Mr. Willcher) And on the basis of his oper¬ 

ating three used car lots, alone, you would not have 
transferred the car to Mr. Wallace. Isn’t that so? A 
That is so. 

• • • • 

108 Mrs. Hedrick L. Wolford 

• • • • 

Direct Examination 

• • • • 

111 Q Were you present when the title was signed 
over to Wallace and Company? * • * A Well, it 

was done—my husband forgot to sign it when we were 
there, and it was done in front of the notary public’s 
house, out on the hood of the car. And I have forgotten 
the address of the notary’s house. It is in southeast, 
off Minnesota Avenue. It is a Mr. (Storckel)—he is the 
one who notarized the note. 

• • • • 

119 Mason Manghum 

• • • • 
Direct Examination 

• • « • 
121 Q And is the property still in your family, in 

either your or your wife’s name? 
MR. WILLCHER: I object, may it please the Court. 

The deed would be the best evidence as to who has title 
to it. He has testied he does not own it. 
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122 MR. WILLCHEB: He has testified he do^s not 
own the house. 

THE COURT: Overrule the objection. You may an¬ 
swer. 

THE WITNESS: It is in the name of my wife. 

• • • • 

123 Mrs. Mason Manghum 

• • • • 

Direct Examination 

• • • • 
124 Q And calling your attention to January of 

1949, were you the owner of the property in the 
month of January, 1949? A You will have to talk to 
my husband, because I really don’t know. 

• * • • 
134 Thomas Grant Ridgely j 

« « * « j 
142 Cross-Examination 

* • • • 

143 Q Now, a person not familiar with that ty])e of 
transportation might very easily confuse with¬ 

drawals with deposits, isn’t that true? A You mean the 
person himself? 

Q No, not the person himself, but a stranger to that 
particular check book? A It could be done, sure. 

• • • • 
164 Doctor Hyman D. Shapiro 

• • • • 

Direct Examination 

BY MR. WILLCHER: 
Q Doctor, your name is H^rnian D. Shapiro? A That 

is correct, sir. 
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automobiles that you then decided to transfer the car to 
Mr. Wallace? That is true, isn’t it? A Explain that, 
please. • • • • 

(The pending question was read by the Reporter.) 
A That is true, along with him operating three used 

car lots. 
Q (By Mr. Willcher) And on the basis of his oper¬ 

ating three used car lots, alone, you would not have 
transferred the car to Mr. Wallace. Isn’t that so? A 
That is so. 

• • • • 

108 Mrs. Hedrick L. Wolford 

• m • • 
Direct Examination 

m m • m 
111 Q Were you present when the title was signed 

over to Wallace and Company? * * * A Well, it 
was done—^my husband forgot to sign it when we were 
there, and it was done in front of the notary public’s 
house, out on the hood of the car. And I have forgotten 
the address of the notary’s house. It is in southeast, 
off Minnesota Avenue. It is a Mr. (Storckel)—^he is the 
one who notarized the note. 

• • • • 
119 Mason Manghum 

• • • • 
Direct Eocamination 

• • • • 

121 Q And is the property still in your family, in 
either your or your wife’s name? 

MR. WILLCHER: I object, may it please the Court. 
The deed would be the best evidence as to who has title 
to it. He has testied he does not own it. 
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122 MR. WILLCHEB: He has testified he does not 
own the house. 

THE COURT: Overrule the objection. You may an¬ 
swer. I 

THE WITNESS: It is in the name of my wife, j 

• • • • 
123 Mrs. Mason Manghum 

« • * • 

Direct Examination 

• • • • 
124 Q And calling your attention 

1949, were you the owner of the 
month of January, 1949? A You will 
my husband, because I really don^t know. 

• • • • 

134 Thomas Grant Ridgely 

* * • « 

142 Cross-Examination 

• • • • 

143 Q Now, a person not familiar with that type of 
transportation might very easily confuse with¬ 

drawals with deposits, isn’t that true? A You mean the 
person himself? 

Q No, not the person himself, but a stranger to that 
particular check book? A It could be done, sure. 

* * • • 

164 Doctor Hyman D. Shapiro \ 

• • • • 

Direct Examination 

BY MR. WILLCHER: 
Q Doctor, your name is Hyman D. Shapiro? A That 

is correct, sir. 

to January of 
property in the 
have to talk to 
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Q You are a licensed physician in the District? A 
Yes, since ’19. 

. Q Do you specialize in any particular branch of 
165 medicine? A Nervous and mental diseases. 

■ Q How long have you specialized in that branch 
of medicine? A Since 1923. 

• • • • 
179 Incidentally, this diagnosis is the same one I 

had previously made at George Washington Hos¬ 
pital. }.Iy diagnosis was psychoneurosis, mixed type, with 
anxiety feature predominant. 

• • • • 
Q Doctor, would you say that this condition shown by 

the record, that existed in 1946, has continued to exist up 
to the present time, throughout that entire interval? A 

Yes. Usually some of these symptoms run through 
180 the entire lifetime of an individual. 

Q From the experience and history you have 
taken from the patient, can you tell us whether or not 
liis condition has become better or worse, after his dis¬ 
charge from the service? A I think it has fluctuated. 

• • • • 

Q Doctor, can this man control his impulses? A It is 
difficult for him at times to control his impulses. 

Q Even though he understands the difference be- 
181 tween right and wrong? A I am sure he under¬ 

stands the difference between right and wrong. 

Q Nevertheless, he still can’t control what he does? A 
I may state an example of that. He called me up a few 
days ago, crying, and wondering whether he had “gone 
nuts”, as he put it. He stated he got mad and just ripped 
a sink out at the home with his hands,—just impulsive¬ 
ness, and then worried whether he wasn’t going crazy, be¬ 
having that way. 

• • • • 



240 Charge of the Court to the Jury: 
I 

THE COURT: Ladies and Gentlemen cf the 
Jury: The defendant, Claude R. Wallace, is befor|e this 
Court on trial on a charge of false pretenses. Ijt now 
becomes your duty, ladies and gentlemen, to detejrmine 

whether the defendant is guilty or not guilty cf the 
charge on which he is being tried. 

It is the function of the Court, that is, it is my fui.ction, 
to instruct you as to the principles of law applical^le to 
this case. You are bound and obligated to follow the 
Courtis instructions as to the law, but you, ladies and 
gentlemen, are the sole judges of the facts, and you must 
determine the facts from the evidence given in this case. 

The law permits the Court to comment on the facts and 
on the evidence in order to assist and aid the jury in its 
deliberations and in arriving at its conclusions, but the 
Court’s comments on the facts and on the evidence are not 
binding on you, and you need attach to them only such 
weight as you deem wise and proper. If your recolhsction 
of the evidence differs in any respect from the Court’s 
recollection of the evidence, then your recollection must 
prevail. The final decision on the facts is entirely vdthin 
your domain. My instructions are binding on you only 

as to the law. 
241 The fact that the defendant has been indicted 

and is brought before the Court is not to be i;aken 
as an indication of guilt, and no inference is to be drawn 
against him from that fact. An indictment is merely the 
machinery and tlie procedure wliich the law prescribes for 
informing: a defendant of the charge against him and 

trial. bringing him before the Court and placing him on 

An indictment is not evidence; it is not proof. 1 
You are instructed as a matter of law that the burden 

of proof is upon the prosecution to prove beyond a reason¬ 

able doubt the guilt of the defendant as to each mat|erial 
allegation of the indictment or of one of the counts theireof. 
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This burden remains with the prosecution throughout the 
entire case, and the burden never shifts to the defendant 
under any circumstances to jirove his innocence. 

The Court charges you that the law presumes the de¬ 
fendant innocent until proven guilty beyond a reasonable 
doubt. If you can reconcile the evidence with any reason¬ 
able hypothesis consistent with the defendant’s^innocence, 
you should do so, and in that case find him not guilty. 

You are further instructed that you cannot find the de¬ 
fendant guilty unless from all the evidence you believe 
him guilty beyond a reasonable doubt. The Court further 
charges you that a reasonable doubt is a doubt based upon 

reason, and which is reasonable in view of all the 
242 evidence in the case. If after an impartial com¬ 

parison and consideration of all the evidence you 
can candidlv sav that vou are not satisfied of the de- 

•> * * 

fendant’s guilt, you have a reasonable doubt, and your 
verdict should be not guilty. But if after such impartial 
comparison and consideration of all of the evidence you 
have an abiding conviction of the defendant's guilt, such 
as you would be willing to act upon in the more weighty 
and important matters relating to your own affairs, then 
you have no reasonable doubt. 

In determining whether the Government has established 
the charges against the defendant, you must consider and 
weigh the testimony of all the witnesses who have testified 
before you. You are the sole judges of the credibility of 
the ^vitnesses. In other words, you and you alone must 
determine what witnesses to believe, and to what extent 
to believe them. In determining whether to believe the 
testimony of any witness and in deciding how much weight 
to accord to his testimonv, vou mav consider the behavior, 
the actions and the demeanor of the witness on the wit¬ 
ness stand, the witnesses manner of testifying, whether 
the witness impresses you as having an accurate memory 
and recollection, whether the witness impresses you as a 
truth-telling individual, and whether the witness has an 



19A 

interest in the outcome of the case. All of these mjLtters 
' - " you may consider, as well as any other matters that 

243 appear to you to have a bearing on the credibility 
of any -witness. If you find any witness -willfully 

testified falsely as to any material fact, you are at liberty, 
if you deem it wise to do so, to disregard such witness’s 
entire testimony. 

The District of Columbia Code of Law pro-vddes that 
whoever by any false pretense Avith intent to defraud ob¬ 
tains from any person anything of value, shall be punished. 
In other words, the statute simply means this: Whoever 
by any false pretense, with intent to defraud, oltains 
from any person anything of value, is guilty of the offense. 

The indictment in the case before you is in four counts. 
All of the counts charge that the defendant, Claude B. 

Wallace, devised a scheme to defraud sellers of auto¬ 
mobiles by means of falsely pretending to own cdrtain 
property in order to induce such sellers to give him auto¬ 
mobiles in return for his unsecured promissory notes. 

Count 1 charges that the defendant falsely represented 
to Drucilla H. Fonick that he o-wned the home in -^irhich 
he was li-ving, that this was not true, that he knew ii: was 
not true, but that Mrs. Fonick believed it to be true, and, 
relying upon it, gave him an automobile of the value of 
$2,000.00 and assigned title to the automobile. 

Count 2 charges that the defendant falsely represijnted 
to Mrs. Fonick and her husband that he had deposited 

a total of $75,000 in the City Bank of Washington 
244 during three weeks prior to January 19, 1949; that 

the defendant knew it was not true, but that Mrs. 
Fonick believed it to be true, and, relying upon it, gave 
him an automobile of the value of $2,000 and assigned title 
to the automobile. , 

Count 3 charges that the defendant falsely represented 
to Mrs. Fonick that he then o-wned and operated an addi¬ 
tional used car lot at 1301 and 1303 Kenilworth Av(nue; 
that the defendant knew that this was not true, but that 
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Mrs. Fonick believed it to be true, and, relying upon it, 
gave him an automobile of the value of $2,000 and assigned 
title to the automobile. 

Count 4 charges that the defendant falsely represented 
to Hedrick L. Wolford that he, the defendant, then owned 
and operated three used car lots; that this was not true; 
that the defendant knew it was not true, but that Mr. 
Wolford believed it to be true, and, relying upon it, gave 
the defendant an automobile of the value of $1450.00. 

Ladies and gentlemen, to justify a conviction of the 
offense of false pretenses, the Government must prove 
beyond a reasonable doubt all of the elements of that 
offense. Now, what are the elements of that offense? 
They are as follows: 

1. That the defendant made a false pretense or false 
representation to another person, the false representation 

being of some past or existing fact: 
245 2. That the defendant knew at the time he made 

the false pretense or false representation that the 
pretense or representation w’as false: 

3. That the false pretense or false representation was 
made with intent to defraud the person to whom it was 
made; 

4. That the person to w’hom the false pretense or false 
representation w’as made relied on it and that he was 
actually defrauded. Defrauding simply means obtaining 
something of value from another by means of false repre¬ 
sentations. 

To sum it up briefly, the elements of the crime of false 
pretense are: A false pretense or false representation 
by the defendant of some past or existing fact; knowl¬ 
edge by the defendant as to the falsity; reliance on the 
pretense or representation by the person defrauded; in¬ 
tent to defraud, and an actual defrauding. It is for the 
juiW’ to determine w’hether or not in this case each of 
those elements has been established beyond a reasonable 
doubt. Unless the prosecution proves beyond a reasonable 
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doubt each and every one of the elements stated, then 
your verdict should be not guilty. 

The jury are instructed that intent to defraud gemirally 
cannot be proven directly, because there is no means for 
fathoming the operations of the mind of another person. 
Intent may be inferred by the jury from things spoken, 
things done, and surrounding circumstances. Intel it to 

defraud may be imputed to a person if the evidence. 
246 shows that he has obtained something of value from 

another by means of false representations know ingly 
made for the purpose of inducing the action taken by the 
other. You are further instructed as a matter of law that 
although intent may be inferred from facts and circum 
stsinces, nevertheless the burden is upon the prosecution 
to prove beyond a reasonable doubt that the deferdant 
intended to defraud the complaining witnesses. Wrongf; 
intent may not be presumed in a criminal case, that is, i 
may not be taken for granted, but its proof must be 'dem¬ 
and convincing. If you have a reasonable doubt tha: the 
defendant intended to defraud the complaining witnesses,' 
then your verdict must be for the defendant. 

You are also instructed as a matter of law that in order 
to convict the defendant, you must find beyond a re£.son- 
able doubt, not only that the defendant knowingly made a 
false representation of a past or existing material fact 

w’ith the intent to defraud the complaining witness, but 
that the complaining witness transferred owmership ol' the 
automobile to the defendant upon such representation, and 
would not have done so except for reliance upon such rep¬ 
resentation. If w’ithout reliance upon such representa tion 
the complaining witness transferred ownership of the auto¬ 
mobile to the defendant, then your verdict must be not 
guilty. 

Although, ladies and gentlemen, one of the essenti;’’ 
elements of the offense of false pretenses is reliance 

247 on the false pretense or false representation by the 
person defrauded, it is not necessary as a ma.tter 
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of law that the false pretense or false representation 
should have been the sole inducement which moved the de¬ 
frauded party to part with his or her property. It is 
enough if the false pretense or false representation had 
a preponderating influence sufficient to turn the scale, 
although other considerations operated upon the mind of 

the defrauded party. 
Ladies and gentlemen, there is a distinction between 

ownership and possession. For example, suppose you own 
a house, and you have a tenant in it. In that case you 
have the ownership, while the tenant has the possession 
of the property. As a further example, let us suppose 
you owm a watch and you leave it with your jeweler. 

You have the ownership of the watch, but the jeweler has 
the possession. 

In the case before you, if you find that the complaining 
witnesses did not transfer ownership of the automobiles 
to the defendant, but only possession thereof, then the 
crime of false pretense has not been committed, and you 
must find for the defendant. 

Under the law punishing one who obtains property by 
false pretenses, the false representations must relate to 
an existing fact or to a past fact, and any promise to do 
something in the future is excluded. The fact that the de¬ 

fendant gave two promissory notes and that they 
24S were not paid on the due dates does not constitute 

a false representation of a past or existing fact. 
The false representations alleged in the indictment relate 
to the o\vnership of a house, the making of deposits in a 
bank and the ownership and operation of used car lots, 
and those are the alleged false representations in issue 
here. I have heretofore in this charge referred to them 
in more detail. 

• • • • 

It is claimed on behalf of the defendant that at the 
time of the commission of the acts which are alleged to 
constitute the crime for which he is on trial, he did not 
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have the mental capacity to commit the crime, that isi that 
he was not possessed of sufficient mental capacity to have 
a criminal intent. If you find this to be the case, then your 
verdict should be not guilty on the ground of ins^ty. 
Your verdict should specifically state in that event that 

you find the defendant not guilty on the ground of iisan- 
ity, and not just not guilty. 

It is not every kind of mental derangement or (‘ver>' 
kind of mental deficiency that is sufficient to lead to the 

conclusion that a person is not responsible for his 
249 acts. The psychiatrist who was a witness for the 

defendant testified that the defendant knows right 
from wrong. When an accused is able to distinguis!i be¬ 
tween right and wrong, the degree of mental derange¬ 
ment of the mind which will relieve him of the conse¬ 
quences of a criminal act must be such as to create in 
his mind an uncontrollable impulse to commit the oi^euse 
charged. This impulse must be such as to overrid^ the 
reason and judgment and obliterate the sense of jright 
and wrong to the extent that the accused is deprived of 
the power to choose between right and wrong and .acks 
the ability and the power to adhere to the right. 

On the issue of mental capacity to commit the ofl'ense 
charged, just as on every other issue in the case, the burden 
of proof is on the Government, and that burden must be 
sustained beyond a reasonable doubt. 

Ladies and gentlemen, you will find a separate verdict 
on eacli of the four counts of the indictment. In eacji in¬ 
stance, your verdict may be either guilty or not giiilty. 
As you, of course, know, your verdict must be unanimous. 
Ts there anything further? 

• • • • 
250 THE COURT: Ladies and gentlemen: You will 

recall that T said that in each instance your vei’dict 
may be either guilty or not guilty as to each count. You 
wull recall that in the charge on the issue as to the mental 
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capacity of the defendant, you were instructed that in case 
you find that the defendant is not guilty because of in¬ 

sanity, your verdict should specifically state that you 
251 find him not guilty on the ground of insanity. 

And now, ladies and gentlemen, you will take this 
matter to the jurj’ room and deliberate on it in the light 
of the instructions which I have given you, using the same 
common sense and the same practical intelligence that you 
would use in determining any other important matter in 
your lives. 
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No. 10,656 

QUESTIONS PRESENTED 

1. Must the Government in proving the felonious 
charge of false pretenses establish and prove the -value 
of the thing obtained from the complainant? 

2. Must the Government prove that the defenjiant 
obtained title to the property obtained from the (|jom- 
plainant on a crime of false pretenses and not only pos¬ 
session of the property and the means of depriving the 
complainant of title? 

3. Where a car is titled in the State of Virginia by a 
signed title and possession of the vehicle is obtained in 
the District of Columbia by means of the false preteijises 
does the District of Columbia have jurisdiction to prose¬ 
cute for such crime when title does not pass until ap¬ 
proved in the State of Virginia? 

4. Must the Government in proving the crime of false 
pretenses prove beyond a reasonable doubt that the ]-ep- 
resentations with which the defendant were charged -were 
the sole or preponderating influence in the obtaining of 
the property from the complainant and not merely a rep¬ 
resentation upon which the complainant relied along -v^ith 
others? ' 

5. Must the Government prove as an essential element 
of the crime of false pretenses the exact representations 
as set forth in the indictment or is it sufficient to prove 
representations which are very similar to the representa¬ 
tions contained in the indictment? 

6. Must not the Government elect upon which count it 
will proceed to the jury where in numerous counts the 
Government contends the defendant received only one ve¬ 
hicle and convicted the defendant upon all counts which 



• • 
u 

would result in more than one conviction for the obtain¬ 
ing of only one property? 

7. May a defendant who is so mentally ill that he 
cannot control his impulses and not realize the conse¬ 
quences of his act be convicted of the crime of false pre¬ 
tenses which requires the intention to defraud, even 
though the defendant know’s the difference between right 
and wrong and is not so mentally ill as to be of unsound 
mind in the legal sense of the word although mentally ill 
in the medical sense of the word? 
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JURISDICTIONAL STATEMENT 

This is an appeal from a judgment of the United States 
District Court for the District of Columbia convicting 
the appellant of the crime of false pretences under Sec¬ 
tion 22-1301 of the 1940 District of Columbia Code. Tliis 
Court has jurisdiction o\’er the appeal by virtue of Title 
17, Section 101 of the 1940 District of Columbia Coc'e. 
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STATEMENT OF THE CASE 

The defendant was indicted on four separate counts 
for the crime of obtaining two automobiles by false 
pretenses. The indictment charged that the defendant 
falsely represented that he had deposited $75,000.00 in a 
certain bank within a period of three weeks; that he 
owned and operated three separate used car lots within 
the District of Columbia; that he owned the home in 
w’hich he was living at the time of the representations; 
and as the fourth count that he owmed and operated two 
automobile lots in the District of Columbia. 

The facts disclose that the complainants as a result of 
these and other representations allegedly turned over to 
the defendant their certain automobiles with signed titles 
but which titles had not been executed before a notary 
public nor which titles had filled in the name of the as¬ 
signee of the automobiles. One of the automobiles, owned 
by the defendant Wolford, was titled in the State of 
Virginia. 

Xo testimony was offered by any expert or any person 
having the knowledge of the market value of the auto¬ 
mobiles as to their value. In addition, the complainants, 
testified that they relied not only upon the representa¬ 
tions with which the defendants were charged but relied 
upon other representations upon which the defendants 
were not charged and the truth or falsity of which was 
not questioned. They further testified that they relied 
on all of the representations in transferring the automo¬ 
biles but could not single out any particular representa¬ 
tion as being the preponderating or sole cause of such 
transfer. 

On behalf of the defendant it was shown by competent 
persons that he had a long recor.d of being psychoneurotic 
and had forty per cent mental disability given to him 
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by the Veterans Administration as a result of a war- 
caused disability. His attending physician testified that 
the defendant was subject to uncontrollable impulses and 
could not realize the consequences of his act. He further 
testified that although the defendant could form an intent 
he could not control his intentions nor realize that such 
intentions were wrong. 

He testified further that the defendant knew right from 
wrong and was not in a legal sense of unsound mind even 
though he was mentally sick. The defendant requested 
an instruction to the jury to the effect that if the jury 
found that the defendant could not control his impulses 
as a result of mental illness and could not understand 
the consequences of his acts that the jury should not | find 
him guilty of false pretenses. The Judge refused to charge 
upon such contention but charged upon the theory of an 
unsound mind. The defendant did not contend that he 
was insane but only that he was sick. The defendant 
noted an appeal to reverse the decision of the United 
States District Court and for a new trial. 

SUMMARY OF ARGUMENT 

I 

The burden was upon the government to establish be¬ 
yond a reasonable doubt the value of the property | al¬ 
leged to have been obtained by the defendant from the 
Complainants. The reason for such burden is obvious: 
to enable the court to ascertain whether a felony oi* a 
misdemeanor had been committed, and its jurisdiction to 
sentence upon such conviction. The government failed to 
introduce any evidence to prove the value of the pr()p- 
erty and thereupon failed to prove an essential elem(mt 

of the case. 1 
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n 
The burden was upon the government to prove that the 

defendant obtained title to the property obtained by the 
defendant from the complainants, and not merely pos¬ 
session, nor only the means of vesting title in some third 
person. This the Government failed to do, and conse¬ 
quently an essential element in the crime of false pre¬ 
tenses is lacking. 

in 
The crime of false pretenses in so far as the witness 

Ponick is concerned occurred in Virginia, and, therefore, 
the District of Columbia had no jurisdiction to try the 
defendant for such offense. Since the title to the vehicle 
owned by Ponick had to be transferred in Virginia, the 
crime was not completed until the State of Virginia 
transferred the title to the motor vehicle. 

IV 

The prosecution failed to prove beyond a reasonable 
doubt that the representations of the defendant were the 
sole or preponderating influence in the obtaining of the 
vehicles from the complainants. In the absence of such 
proof, the crime of false pretenses is not committed. 

V 

The evidence of the prosecution upon the count con- 
concerning the alleged representation of defendant’s de¬ 
positing $75,000.00 within a period of three weeks was 
not proven, but varied from the indictment, and therefore 
must fail, for a person cannot legally be convicted of a 
crime for which he was not indicted. 
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VI 

The verdict of the jury in convicting the defeuldant 
upon all counts is inconsistent, and therefore cannot siand. 
If the defendant had obtained the vehicle by the false 
representation with which he was charged in one count, 
he could obviously not be convicted of obtaining the ^ame 
vehicle by a ditferent representation. 

VII 

The Court failed to charge the jury properly on the 
ability of the defendant to intend to deprive the c|om- 
plainants of their vehicles. As intention is an essential 
element of the crime of false pretenses, such failur^ is 
prejudicial error. 

ARGUMENT 

It is the contention of the defendant that the govern¬ 
ment was obligated to prove beyond a reasonable doubt 

ob- the value of the automobiles alleged to have been 
tained by the defendant from the complainants. 

the Title 22-1301 of the 1940 D. C. Code provides that 
penalty of a person who by false pretenses obtains a 
thing of value in excess of $50 may be imprisoned for 
not less than one year or more than three years; while if 
the value is less than $50 the imprisonment may be only 
one year. Obviously then, the value of the thing ob¬ 
tained is of paramount importance. Yet the only testi¬ 
mony on this important point is the amount of money 
offered for the automobiles. 

It is common knowledge that value is not established 
in such fashion. Proof of value is obtained from the tes¬ 
timony of a person who is qualified by experience to 
testify as to value. In the absence of such testimony tlie 
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Court cannot permit the jury to speculate as to value, 
and possibly convict as to a felony when only a misde¬ 
meanor may have been committed. 

II 

It was the obligation of the prosecution to prove that 
the defendant deprived the complainants of the property 
in the thing obtained. Merely for the defendant to have 
obtained possession with the possibility of depriving the 
complainants of their property in the thing obtained is 
not enough. Proof of such may be proof of a crime, but 
it is not proof of a false pretense. An essential element 
of the crime of false pretenses, is that the defendant 
obtained the property in the thing, and not merely pos¬ 
session. 

Davis v. U. S., 37 App. D. C. 126. 

The verv most that the evidence disclosed was that 
«> 

the complainants signed their names in blank to titles 
and delivered them together with the automobiles to the 
defendant. This was but the deliver\" of possession of 
the cars to the defendant for title did not vest in him 
by such fact, as title had to be transferred to him by 
the appropriate authority. No such proof -was tendered, 
and the titles themselves which were the very best evi¬ 
dence of their contents, were not produced nor their ab¬ 
sence accounted for. 

It is entirely true that the complainants may have 
made it ])ossible for the defendant in this fashion to de¬ 
prive them of ownership, but it was not accomplished by 
the delivery of the cars and the delivery of the unexe¬ 
cuted titles. Before. they could have been deprived of 
their cars, it then became necessary for the defendant to 
sell the cars to an innocent purchaser for value. At 
sueh time the complainants would have been deprived 
of the property in their cars, but only because of the 
estoppel which their conduct created. 
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This may seem to be reasoning showing a diffejrence 
without a distinction, but there is an important diffeijence. 
The crime of false pretenses is the deprivation of title; 
that of larceny is the deprivation of possession. What the 
proof of the government showed, if believed, was larceny. 
The conduct of the defendant deprived the complainants 
of possession, for it was not until an innocent pureljiaser 
intervened that title was taken from the complainjants, 
and then only by estoppel and not by their giving | title 
to the defendant. 

m 
It is elemental that the District of Columbia can [only 

this prosecute for crimes which have been committed in 
jurisdiction. Yet the defendant is charged with the cHme 
of false pretenses in depriving the complainant Foinick 
of an automobile which was actually titled in Virginia. 
Not until the State of Virginia transferred title to the 
car was the complainant deprived of title to such vehicle. 
Therefore, the crime of false pretenses was not compLited 
until the title had gone to Virginia for transfer. 

A somewhat similar case is V. S. v. Wathiv.^, 28 Fed. 
cas. 419, where the defendant obtained a Treasury 
deposit to his account in New York. He drew a draft 
thereon in the District of Columbia. It was held lhat 
the crime was not completed until the draft was paid. 
It was further held that New York was the proper juris¬ 
diction to try the defendant. | 

By the same token, although the title may have b^en 
obtained in the District of Columbia, the crime did |not 
become complete until Virginia transferred title, sjind 
therefore the District of Columbia was the improper 
jurisdiction to try the offense. 
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IV 

The prosecution failed to prove that the representa 
tions of the defendant were the sole or preponderating 
influence in the obtaining of the vehicles. And the Court 
failed to properly charge the jury that such was the 
prosecutions obligation. The testimony of the witnesses 

was that they relied upon a number of things in trans¬ 
ferring the cars to the defendant including a statement 
concerning the financing of cars, ownership of a large life 
insurance policy, and ownership of a number of other 
cars of great value. Under such circumstances, it is sub¬ 
mitted that it is incumbent upon the prosecution to estab¬ 
lish that the property w^as transferred solely by reasoi\ 
of the offence with which the defendant is charged. It is 
not enough if the representation was relied upon: it 
must be the sole or preponderating influence. Partridge 
V. TJ. S.y 39 App. D. C. 571. Nowhere in the testimony 
of the complainants will it be found that the repre- 
senations with which the defendant was charged were 
the sole or preponderating cause of the transfer of the 
cars. The very most that can be said of the testimony 
was that the complainants said that they relied upon 
such statements. And this is not enough to convict of 
false pretenses without more, in the presence of testi¬ 
mony that the witnesses also relied upon other state¬ 
ment which were not showm also to be false. 

V 

The indictment charged the defendant with having 
falsely represented that he deposited in the bank the 
sum of .$75,000.00 within three weeks of the date of 
January 19, 1948. The evidence proves, how’ever, that 
the deposits started in the middle of December, 1947 and 
that no actual representation was made but that the hus¬ 
band of the complainant examined a certain deposit book 
of the defendant which he mentally totaled to be some- 
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where between $70,000.00 and $75,000.00. It is obvious 
that this is not the same crime for which the defeijdant 
was indicted and although it may have been the com¬ 
mission of a crime he cannot be convicted under this 
indictment for that particular act. It is submitted that it 
is an essential element of the government's case that the 
defendant must be convicted and indicted for the charge 
set forth in the indictment and only that crime. 

VI I 

It is further submitted that the verdict of the .iury is 
inconsistent within itself. The defendant was charged 
with the obtaining of two automobiles, one from the 
complainant Wolford and one from the complainant 
Fonick. He was charged with three separate represe;ita- 
tions as to the defendant Fonick and as to each of the 
representations there was a separate count in the indict¬ 
ment. The defendant was convicted as to all four counts. 
Ob\nously, as the defendant obtained the Fonick aikto- 
mobile by reason of one representation he could not hive 
received the same automobile by reason of the other 
representations. Each representation was charged as a 
separate crime although only one automobile was ob¬ 
tained. In this manner the defendant was convicted of 
three separate crimes in the obtaining of only one auto¬ 
mobile. It would seem a vast miscarriage of justice for 
a person to be so convicted when there could only have 
been one crime—the crime of obtaining the automobile. 
It is true that the Judge’s sentence upon the separate 
counts were concurrent but nevertheless the situatijon 
might arise where the effect of the separate convicti|f)n 
is a record of three crimes although only one crime wlas 
committed. It is further submitted that it was the duty 
of the government to elect upon one count and not to 
convict the defendant upon all the counts when only one 
automobile was obtained and onlv one crime committed. 
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vn 
The defendant had a long history of a psychoneurosis 

which was testified to by Dr. Hyman Shapiro, an eminent 
psychiatrist, w’hose testimony was not contradicted or 
impeached. Dr. Shapiro testified that the defendant 
could not control his impulses even though he understood 
the difference between right and wrong. A charge was 
requested of the Court that the jury be instructed as in 
accordance with the defendant's instruction number seven 
stating particularly that if they found that the defendant 
suffered from a psychoneurosis at the time of the alleged 
misrepresentations which prevented the defendant from 
controlling himself, or that he did not fully understand 
or appreciate the consequences of his statements that 
they must find the defendant not guilty. The Court re¬ 
fused to charge the jury along that line but charged the 
jury upon the sanity or insanity of the defendant. The 
defendant did not contend that he was insane. The pur¬ 
pose of the instruction submitted by the defendant was 
to conform with the crime set forth in the code w-hich 
provides that a person with any intent to defraud an¬ 
other make a false representation shall be guilty of 
false pretenses. If a person by reason of mental illness 
is unable to control his impulses or to fully understand 
the consequences of an act cannot form the intention to 
defraud. The intention to defraud is any essential ele¬ 
ment of the crime and a person must have such intention 
with the understanding of the crime and made with an 
evil purpose. If the defendant with a mental illness 
could not form such a knowing intent he could not be 
guilty or convicted. It is submitted, therefore, that the 
Court committed an error in refusing to charge the jury 
as set forth and submitting to the jury the question of 
the sanity of the defendant when such was not raised. 
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CONCLUSION 

It is respectfully submitted that the judgment oi the 
United States District Court for the District of Colutibia 
should be reversed and the defendant awarded a |new 
trial. I 

Arthur L. Willcher 

Attorney for Appellwnt 
843 Investment Building 
Washington, D. C. 
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No. 10,656 

QUESTIONS PRESENTED 

In the opinion of the appellee the questions presented are: 

1. Is value in excess of the statutory requirement of 
fifty dollars suflSciently proven, when it is shown that ap¬ 
pellant gave a two thousand dollar promissory note for 
one automobile, and a fourteen hundred and fifty dollar 
promissory note for the other automobile ? 

2. Did appellant obtain title to the automobiles, even 
though there was not a strict compliance 'With the District 
of Columbia title regulations? . 

3. Is the requirement, that the false representations must 
be the preponderating influence in obtaining the property, 
met, when it is shown in one instance that all the repre¬ 
sentations caused the complainant to transfer title and she 
could not isolate any one representation and say it alone 
caused her to transfer her title, and where it is shown in 
the other instance the title was transferred due to a false 
representation that appellant operated three used car lots 
and a representation that he made money financing the auto¬ 
mobiles himself and the representation he made money 
financing the automobiles himself would not alone have 
caused him to transfer title? 

4. Where the court correctly instructed the jury on the in¬ 
tent it must find before it could convict appellant, did it 
commit error in refusing to instruct the jury it must find 
him not guilty if he could not fully understand or appre¬ 
ciate the consequences of his statements, where there was 
no evidence that appellant could not fully understand or 
appreciate the consequences of his statements? 

5. Is it necessary for this Court to consider allegations of 
error as to the conviction of appellant on the first three 
counts of a four count indictment, where there is no special 
allegation of error as to the conviction on the fourth count 
and the conviction on the fourth count will sustain the 
judgment? 

(I) 
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counterstatement of the case 

Appellant was indicted on July 5, 1949 on four counts of 
false pretenses. On July 8, 1949, appellant was arraigned 
and entered a plea of not guilty. On April 28, 1950, app<3l- 
lant was found guilty on all four counts by a jury and on 
May 19,1950, was sentenced to imprisonment for a term of 
six to eighteen months. It is from this conviction that ap¬ 
pellant appeals. 

Mrs. Drucilla H. Fonick was called as the first Govern¬ 
ment witness (R6) and testified that in January 1949, she 
lived in Alexandria, Virginia and on the eighteenth of that 
month had received a telephone call from Kenneth Van 
Ness representing the Wallace Motor Company offering to 
buy her 1946 Oldsmobile Convertible 98 model (R7); that 
as a result of this call she went to the Wallace Motor Coip- 

(1) 

i 
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pany on January 19,1949, which was located at First Street, 
X. E. and Xew York Avenue in the District of Columbia and 
talked with Mr. Van Ness (R8); and that as a result of this 
talk with Mr. Van Ness, her husband and she went to the 
Wallace Motor Company that night and discussed selling 
the automobile with appellant and agreed upon a price of 
two thousand dollars (R9). Mrs. Fonick further testified 
that in return for the automobile she was given a ninety 
day promissory note but before taking the note, inquired of 
appellant’s financial status and he told her and her husband, 
that he owned the used car lot there and a Kenilworth 
Avenue used car lot also, that he owned his own home at 
West Lanham Hills, Maryland, and showed them his bank 

book for either the First National Bank or the City Bank 
(RIO); that her husband in her presence and appellant’s 

presence estimated that the book showed seventy-five thou¬ 

sand dollars deposited over a three week period from the 
last of December to January 19th (Rll); and that it was 
the result of the bank book of appellant and his statements, 
and the fact that he had these used car lots, plus all the cars 
and the property which they saw^ which he said were free 
and clear in his name, that they turned the automobile over 
to him (R12). She further testified that when the note 
came due on April 19th, the two thousand dollars was not 
received and they tried many times to contact appellant, but 
failed and finally saw him on April 26 and he told her hus¬ 
band that Mr. Willcher was handling all his affairs (R12). 
Mrs. Fonick then testified that they heard from Mr. Willcher 

regarding the note and he offered to pay eight cents on the 

dollar (R14); that the month before she testified appellant 
had paid the two thousand dollars—after being in court five 

times (R14, 15); and that in December appellant asked her 

to sign an affidavit that the testimony that was given before 
the Grand Jury was false and that they had made a mistake 
in their testimony and in return for her signing this, he 
would pay them their money (R15). Under cross-examina¬ 
tion Mrs. Fonick stated that there had been one bank book 
that they had particularly looked at but did not remember 
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whether it was City or First National Bank (R23); 
that when appellant had showed them the book he had 

This is what I have deposited. Look at the book, 
are my assets. (R24) 

She further stated that it was a culmination of 
lant’s statements about deposits in the bank, the 
Lanham Hills, owning the used car lots, about his 
life insurance and automobiles and having purchased a 
before with a promissory note, which caused her to 
the promissory note; and that she could not isolate one 
that would make her say they would have given him 
automobile. (R26, 27). 

She further stated that she did not know that, in 
transfer an automobile, the title had to be 

(R33). 

Commander Thomas R. Fonick then testified (R38) tjiat 
in January 1949, he was living in Alexandria, Virginia i nd 
during the early part of January had advertised his wife’s 
automobile, and as a result of this advertisement and a Ci)n- 
versation his wife had, they went on January 19 to Wallace 
Motor Company which was located in the District of O- 
lumbia on First Street, N. E. just off New York Avenue 
(R39); that he and his wife discussed with appellant the 
sale of the automobile and reached an agreement of t^vo 
thousand dollars after appellant showed his license to do 
business, pointed out the automobiles on the lot belonged to 
him, stated he owned and operated a used car lot at Kei^il- 
worth Avenue in addition to the one on First Street, shoved 
them a bank book on the City Bank (the witness said he 
mentally totalled the deposits and they totalled somewhere 
between seventy thousand and seventy-five thousand dollars 
deposited over a period from the middle of December to 
January 19), and told them his family lived in West Lanham 
Hills in a home owned by him and valued at approximately 
twenty-five thousand dollars (R40-42). He further testi¬ 
fied that when the ninety day note became due on April :.9, 
he tried to locate appellant and could not and tried several 
times later to locate him but could not (R42); that he la4r 
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saw appellant at a used car lot in Alexandria and asked 
Mm about the note and appellant said, 

I am sorry, everything is in the hands of my attor¬ 
ney. I have no further—nothing further that I can do 
as far as you are concerned. (R44) 

and that he tried with appellant to contact Mr. Willcher and 
could not and a week later had a letter from Mr. Willcher 
which said their share would be about ten or eleven percent 
(R45). Commander Fonick then stated that on March 28, 
eleven months after their complaint to the District Attor¬ 
ney, they received their two thousand dollars (R46). Under 
cross-examination. Commander Fonick testified that the 
first deposit in the bank book was roughly in a period three 
weeks before the time of the transaction (R71), and he could 
not say that any one thing appellant had said was what 
caused him to agree to the transfer of the automobile 
(R73). 

Hedrick L. Wolford testified that in April 1949 he lived at 
201 Elmira Street, S. E., Apartment 302, and advertised his 
1947 Chevrolet, two door, for sale on April 2,1949 and that 
afternoon was consulted by someone by telephone from 
the Wallace Motor Company and then went to the Wallace 
Motor Company on April 3d and had a conversation wdth ap¬ 
pellant about selling the automobile (R89, 90). He further 
testified that he talked with appellant at First and Florida 
Avenue in the District of Columbia and agreed upon a price 
of fourteen hundred and fifty dollars and then when a 
promissory note was mentioned, he had his doubts but in 
talking it over, appellant said he operated three used car 

lots—one on Kenilworth Avenue, one on Minnesota Ave¬ 
nue, and the one on New York Avenue—and said he made 
a profit of approximately four hundred dollars per auto¬ 
mobile by doing his own financing, and so the witness took a 
sixty day note due the third of June (R91, 92). He stated 
that appellant had gone into bankruptcy before the note 
became due and he received a letter the latter part of April 
from Mr. Willcher stating that appellant did not have the 

money to back him and offered settlement of one dollar on 



ten dollars (R93), and that they did receive the fourteen 
hundred and fifty dollars in March 1950 after the criminal 
proceeding had been instituted (R94). 

Under cross-examination, Mr. Wolford testified he had 
taken the automobile to two or three, maybe four, other deal¬ 
ers before going to appellant and had been offered approxi¬ 
mately thirteen hundred dollars by them for the automcbile 
(R96), and that the appellant’s telling him he operated three 
used car lots and how he made money by doing it and the 
price he offered was what caused him to accept the promis¬ 
sory note, and he further stated that one by itself would not 
have been enough to have caused him to take the iiote 
(R106). 

Mrs. Hedrick L. Wolford then testified that on April 2, 
1949, her husband and she advertised their automobile for 
sale and went to the Wallace Motor Company on Sunday, 
and saw appellant who told them they could leave the ajito- 
mobile on consignment or he would give them a sixty day 
promissory note (R108-110). She further testified iihat 
before they took the note, appellant told them he had three 
used car lots he was operating in Washington, D. C.—one 
on Kenilworth Avenue, one on ^Minnesota Avenue, and the 
one where they were—and said he cleared about four hun¬ 
dred dollars on each transaction as he financed the auto¬ 
mobiles himself (RllO); and that they received the four¬ 
teen hundred and fifty dollars on March 27, 1950 after the 
criminal proceedings had been started (R112). Under 
cross-examination, Mrs. Wolford testified that before geing 
to appellant they had been to two or three other used car 
lots and she believed the highest amount they had been 
offered had been thirteen hundred dollars. 

Mr. Mason Manghum testified he lived at 7700 Frederick 
Road, West Lanham Hills, Maryland, and had bought the 
house in 1940, but it was now in his wife’s name; and that 
in January 1949, the house was rented to appellant (R119- 
122). Under cross-examination he testified that appellant 
had first rented the property on October 9 or 10, 1948 and 
had lived there until the last week in May 1949. 

Mrs. Mason Manghum testified that she owned the prop- 
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erty at 7700 Frederick Road, West Lanham Hills, Mary¬ 
land, and that her husband had given it to her (R 124). 

Clyde W. Hammerbacker testified that he was an inspec¬ 
tor of the Superintendent of Licenses Office, District of 
Columbia and that the appellant had a license to operate a 
used car lot at 3720 Minnesota Avenue, N. E. for the year 
nineteen forty-eight—the licenses run from November first 
to October thirty-first—and there w'as no record of the 
license being renewed on October 31, 1948 (R126, 127), and 
that on April 9, 1948 a license vras issued to Claude R. 
Wallace for 1303 Kenilworth Avenue, N. E. and on Decem¬ 
ber 6, 1948 a license was issued to Claude R. Wallace for 
1319 First Street, N. E. (R128). Under cross-examination, 
he testified that the licenses for 1301 Kenilworth Avenue 
and 1319 First Street, N. E. were good until October 31, 
1949 (R128, 129). He further testified that in March 1949, 
a license w’^as issued for 1311 and 1319* First Street. 

Thomas Grant Ridgely testified that he was manager City 
Bank Branch Office, Assistant Cashier and identified ap¬ 
pellant’s records of deposits (R 134). 

Laurence Blumenthal testified that he was in the junk 
business at 1301 Kenilworth Avenue, N. E. and that in 1948 
appellant operated a used car lot at 1301 Kenilworth Ave¬ 
nue and about Christmas of that year appellant moved from 
the lot and to the best of his knowledge had moved all the 
automobiles off the lot at that time and did not transact 
business there after that time (R146, 147). 

James M. Bishop w’as the first witness for the defense 
and testified that he was an attorney with the Chief Attor¬ 
neys Office of the Veterans Administration and was in 
Court in response to a subpoena to bring the records of the 
Veterans Administration showing war service and hospital¬ 
ization of Claude R. Wallace, and that these records were 
furnished the Veterans Administration by the War Depart¬ 
ment and covered all appellant’s medical history (R 162, 
163). 

Doctor Hyman D. Shapiro testified that he was a licensed 
physician in the District since 1919 and specialized in 
nervous and mental diseases (R164, 165). Dr. Shapiro 
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stated that he examined the appellant and his diagnosis was 
psychoneurosis, mixed type, with anxiety predominant 
(R179) and that while it 'was difficult for appellant at tiiues 
to control his impulses, he was sure appellant understood 
the difference between right and wrong (R180, 181). 

Mrs. Connie Wallace, appellant’s alleged common-]aw 
wife, testified appellant operated both the First Street Jind 
New York Avenue lot and the Kenilworth Avenue lot until 
April 1949 (R188). She further testified that she was pr es¬ 
ent on January 19, 1949 when appellant had a conversa¬ 
tion with a Naval commander and another person about 
buying an automobile on a promissory note and nothing \,ras 
said about appellant’s financial condition except appellant 
told the commander he could check his credit anywherej in 
town and there was no conversation between the commander 
and his wife (R189-192). Under cross-examination ^Irs. 
Wallace testified that appellant did not operate a used (;ar 
lot on Minnesota Avenue when he 'was operating the other 
lots (R206). She further testified that she had lived con¬ 
tinuously with appellant since 1946 (R211) and she always 
considered appellant to be perfectly normal (R. 211). 

At the end of the Court’s instructions to the jury i;he 
Court asked: 

Is there anything further? (R249) 

and Mr. Willcher stated, 

I want to note my objection to your Honor’s failure to 
read those prayers which Your Honor overruled. 
(R250). 

SUMMARY OF ARGUMENT 

I 

Value of the automobiles appellant obtained by false 
pretenses should be based on the market value at the time 
and place they were obtained and this was proven when the 
evidence showed that appellant, a used car dealer, gave a 
two thousand dollar promissory note for the Fonick auto¬ 
mobile and a fourteen hundred and fifty dollar promissory 
note for the Wolford automobile and where it was sho'^m 
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that two or three other dealers had offered on the same day 
approximately thirteen hundred dollars. 

II 

Appellant obtained title to the automobiles as well as pos¬ 
session of them as the ordinary rules relating to sale of 
personal property should apply because compliance with 
the District of Columbia titling regulations is unnecessary 
to transfer legal title. 

III 

On a charge of false pretenses, the Government does not 
have to prove that the false representation was the sole in¬ 
fluence in causing the complainant to turn the property over 
to appellant. All that is necessary is that the Government 
show that the false representation had sufficient prepon¬ 
derating influence to turn the scale. 

IV 

The Court’s instruction on the intent to defraud was all 
appellant had a right to expect. The evidence that appel¬ 
lant suffered from uncontrollable impulses justified the 
Court instructing on insanity. There was no evidence that 
appellant did not fully understand or appreciate the con¬ 
sequences of his statements. 

V 

This Court need not consider the allegations of error in 
appellant’s points Three, Five and Six as they only deal 
with the first three counts of the indictment and there is no 
specific allegation of error assigned to the Fourth count 
of the indictment which is sufficient to support the judgment. 
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ARGUMENT 

Value in Excess of the Statutory Requirement Was Sufficiently 
Shown When It Was Shown That Appellant Gave a Two 
Thousand Dollar Promissory Note for One Automobile and 
a Fourteen Hundred and Fifty Dollar Promissory Notj for 
Another Automobile 

Appellant urges that the Government was obligated to 
prove beyond a reasonable doubt the value of the automo¬ 
biles obtained by the appellant from the complainants 
(Br. 5). Value being one of the elements of the crime 
charged, appellee agrees that it must prove the valu(5 be¬ 
yond a reasonable doubt. The value of the automobiles that 
appellant was charged with obtaining by false pretenses 
was proven. This is clearly seen from the testimony o:‘ the 
owners of each automobile. Mrs. Fonick advertised her 
automobile for sale and as a result of this advertisement 
agreed to sell the automobile to appellant for two thousand 
dollars and accepted his promissory note for that amount 
in return for her automobile. The note was later paid off 
in full after these criminal proceedings had been started. 
Mr. Wolford testified that he advertised his automobile 
for sale and contacted two or three or maybe four dealers 
and was offered approximately thirteen hundred dollars for 
the automobile and then contacted appellant and vras of¬ 
fered fourteen hundred and fifty dollars for the automobile 
and he accepted a promissory note in that amount in rectum 
for the automobile. The value of stolen property ^ is the 
market value at the time and place of taking, if the proplerty 
has a market value. Ilusten v. United States, 95 F. 2d |168; 
People V. Latham, 110 P. 2d 101; People v. Simpson, 79 P. 
2d 119; Robinson v. State, 186 N.W. 977; People v. Giloert, 
128 N.W. 756. It is submitted that as to the Fonick automo¬ 
bile, the market value was shown when the evidence showed 
that appellant himself had agreed to buy it for two thou¬ 
sand dollars. Being a used car dealer, it is hard to en¬ 
vision appellant offering more for the automobile than it 

^ While this is a false pretense and not a larceny case, the ques¬ 
tion of value is the same. f 
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was worth. In regard to the Wolford automobile, the mar¬ 
ket value was proven w’hen it was showm several other deal¬ 
ers had offered approximately thirteen hundred dollars for 
it on the same day appellant offered fourteen hundred and 
fifty dollars for it. In State v. Boswell, 148 S.E. 1, the court 
ruled that testimony of a bona fide offer to purchase the 
property stolen within a few months of the larceny was ad¬ 
missible to prove value. (The conviction was reversed 
when the court held that it had not been shown that a cow 
had not declined in value over a several month period after 
the offer). 

II 

Title Passed to Appellant When the Automobiles Were Given 
to Him in Exchange for His Promissory Notes Even Though 
There Was No Compliance with the District of Columbia 
Titling Regulations 

Appellant alleges that he merely obtained possession of 
the automobiles and not title thereto and therefore cannot 
be guilty of false pretenses (Br. 6). This allegation is 
based on the argument that as the complainants signed 
their names in blank to the titles, the title did not vest in 
appellant until it had been transferred to him by the ap¬ 
propriate authority (Br. 6). Compliance with the District 
of Columbia titling regulations is unnecessary to transfer 
legal title. Associates Discount Corporation v. Hardesty, 
77 U.S. App. D.C. 44,122 F. 2d 18; Fogle v. General Credit, 
74 App. D.C. 208, 122 F. 2d 45; Carolhia Discount Corp. v. 
Laudis Motor Co., 129 S.E. 414. Consequently, the ordi¬ 
nary rules relating to the sale of personal property should 
apply. Garuha v. Yorkshire Ins. Co., 9 N.W. 2d 817; 
Shepard v. Findley, 214 N.W. 676; Carolina Discount Corp. 
V. Laudis Motor Co., 129 S.E. 414. Applying the ordinary 
rules relating to sale of personal property the title to both 
automobiles passed to appellant at the time the autmobiles 
were given to him in return for his promissory notes and 
therefore he obtained the title as well as possession. 
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in 

It Is Not Necessary That the Government Prove That the False 
Representations Were the Sole Influence in Obtaining me 
Property 

Appellant urges that the Government did not prove that 
his representations were the sole or preponderating in¬ 
fluence in obtaining the vehicles and that the Court faijed 
to properly charge the jury that such was the prosecution’s 
obligation (Br. 8). The Government does not have to 
prove that appellant’s representations were the sole in¬ 
fluence in obtaining the property. Partridge v. United 
States, 39 App. D.C. 571, 581. As this Court said in ;he 
Partridge case: 

It is enough if, in co-operation with other induce¬ 
ments and representations if any, disclosed by the evi¬ 
dence, the alleged fraud w’ould not have been acccm- 
plished, if you believe it was accomplished, but for one 
or more of the alleged false pretenses set out in ihe 
indictment. 

A reading of the Court’s instruction on this point will show 
that it followed the law laid down in the Partridge case 
(R. 246, 247. Appellant’s Appendix 21 A, 22A). 

That there was sufficient evidence to support a finding 
by the jury that the false pretense or false representat: on 
had a preponderating influence sufficient to turn the scale is 
readilv seen from a reading of the record. Mrs. Fonick 
stated that it was a culmination of appellant’s statements 
about deposits in the bank, the home in Lanham Hills, o\rn- 
ing the used car lots, about his having life insurance a(nd 
automobiles and had purchased a car before with a prom¬ 
issory note w’hich caused her to accept the promissory note 
and she could not isolate one asset that would make her s ay 
they w’ould have given appellant the automobile (R26, 27). 
Thus it is seen that all the representations together caused 
her to transfer her automobile to him and thus anv one or 
all could be said to be the preponderating influence and 
the jury was justified in so finding. Mr. Wolford testi¬ 
fied that it was appellant’s representation that he operated 
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three used car lots and his representation that he made 
money by financing each transaction himself which caused 
him to transfer his title to appellant. He further stated 
that the representation that he made money by financing 
each transaction himself would not by itself have caused 
him to transfer the title (R106). 

IV 

The Trial Court Correctly Instructed the Jury on Uncontrollable 
Impulse as a Defense and There Was No Evidence That 
Appellant Did Not Fully Understand or Appreciate the 
Consequences of His Statements 

Appellant urges that the trial court committed error 
when it denied his request to instruct the jury that if they 
found that he suffered from a psychoneurosis at the time 
of the alleged misrepresentations which prevented the de¬ 
fendant from controlling himself, or that he did not fully 
understand or appreciate the consequences of his state¬ 
ments they must find him not guilty (Br. 10). Appellant 
urges that he was not of unsound mind and did not contend 
at the trial that he was insane (Br. 10). However appellant 
introduced the testimony of a psychiatrist which showed 
■while appellant generally understood the difference between 
right and wrong, it was difficult for him to control his im¬ 
pulses (R180-181). His diagnosis w’as based on the rec¬ 
ords of the Veterans Administration and statements made 
to him by appellant about his actions (R ). His testi¬ 
mony was greatly discredited by appellant’s wife w^ho 
testified appellant had always appeared normal to her since 
she started living wdth him in 1946 (R211). Her testimony 
also showed that much of what appellant had told the psy¬ 
chiatrist was untrue. The Government contended at the 
trial that appellant was dissembling as to his mental ca¬ 
pacity as ■w’as shown by his wife’s testimony plus the fact 
he only consulted the psychiatrist in 1950 after it became 
evident the Government "was going through with his trial 
and almost a year after the offenses occurred. However, 
the testimony as to uncontrollable impulses justified the 
Court instructing the jury on this point. As this Court said 
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in Holloway v. United States, 80 U.S. App. D.C. 3, 148 P. 
2d 665: 

For the purposes of conviction there is no twiliglht 
zone between abnormality and insanity. An offender 
is wholly sane or wholly insane. 

Consequently when there was evidence that appellant might 
have been suffering from uncontrollable impulses the Court 
was justified in instructing the jury on the defense of in¬ 
sanity. 

While appellant’s requested instruction- does not men¬ 
tion intent, he urges that the trial court erred in not graijit- 
ing it as he could not have formed the intention to defraud 
if by reason of mental illness he was unable to control lis 
impulses or to fully understand or appreciate the conse¬ 
quences of his statements (Br. 10). As seen above, tue 
Court did instruct on his inability to form an intent by 
reason of him being unable to control his impulses due to a 
mental illness. The doctor never testified that appellant 
could not fully understand or appreciate the consequences 
of his statements. He did testify that appellant knew tie 
difference between right and wrong (R181). Appellant did 
not testify and his wife testified she always considered him 
to be perfectly normal. Consequently, there was no evi¬ 
dence upon which to base an instruction that he should (ic 
found not guilty if he did not fully understand or appre¬ 
ciate the consequences of his statements. Moreover, tlie 
trial court fully instructed the jury on the necessary inte it 
the jury must find to convict one of false pretenses (R245, 
246). It is submitted that appellant could not expect more. 

- Defendant’s Instruction #7 set out in full at pp. 8A and 9A of 
Appellant’s Appendix. 
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V 

As Appellant Does Not Specifically Allege Error in His Convic¬ 
tion on the Fourth Count Other Than hy General Allegations 
of Error to His Conviction as a Whole, There Is No Need 
for This Court to Consider His Specific Allegations of Error 
as to Counts One, Two and Three 

In points three, five and six, appellant alleges certain 
errors regarding the conviction on obtaining the Fonick 
automobile by false pretenses (Br. 7, 8 & 9). All these 
allegations concern the first three counts of the indictment. 
Other than the general allegations of error as to the whole 
trial in the other points of appellant’s brief, there is no 
specific allegation of error assigned to count four of the in¬ 
dictment—count four charging the obtaining of the Wolford 
automobile by false pretenses. The appellant received a 

^ general sentence of imprisonment for six to eighteen 
months. A greater maximum sentence could have been re- 

'•-^•eived for the* conviction on the fourth count alone as a 
greater maximum sentence is provided by statute for the 
offense of False Pretenses, Section 22-1301, D.C. Code, 
1940. In such a case a general verdict of guilty on all 
counts will be sustained if any count is good and sufficient 
to support the judgment. Evans v. United States, 153 U.S. 
584; Claassen v. United States, 142 U. S. 140; Meyers v. 
United States, 84 U.S. App. D.C. 101, 171 F. 2d 800, Cert, 
denied 336 U.S. 912; Egan v. United States, 55 App. D.C. 
306, 5 F. 2d 267; Davis v. United States, 37 App. D.C. 126. 
See also Ilirahuyashi v. United States, 320 U.S. 81. 

CONCLUSION 

It is respectfully submitted that the judgment of the 
lower court should be affirmed. 

George Morris Fay, 

United States Attorney. 
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Richard M. Roberts, 

Assistant United States Attorneys. 
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